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EMERGENCY MANAGER OF THE CITY OFLINCOLN PARK 
 

ORDER NO. 13 
 

ORDER OF THE EMERGENCY MANAGER OF THE CITY OF LINCOLN PARK  
DOWNRIVER SEWAGE AUTHORITY CONTRACT 

 
BY THE AUTHORITY VESTED IN THE EMERGENCY MANAGER FOR THE CITY OF LINCOLN PARK 

PURSUANT TO MICHIGAN’S PUBLIC ACT 436 OF 2012 
BRAD COULTER, THE EMERGENCY MANAGER, ISSUES THE FOLLOWING ORDER: 

_______________________________ 
 

 
WHEREAS, under the Local Financial Stability and Choice Act, Act 436, Public Acts of 

Michigan, 2012 (“Act 436”), Brad Coulter has been appointed as the Emergency Manager (the 
“EM”) of the City of Lincoln Park, County of Wayne, Michigan (the “City”); and  

 
WHEREAS, pursuant to Section 9(2) of Act 436, the EM “shall act for and in the place 

and stead of” the Mayor, the City Manager, as the Chief Administrative Officer, and of the City 
Council, as the governing body of the City; and 

 
WHEREAS, Section 9(2) of Act 436 also grants the EM “broad powers in receivership to 

rectify the financial emergency and to assure the fiscal accountability of the [City] and the 
[City’s] capacity to provide or cause to be provided necessary governmental services essential to 
the public health, safety and welfare;” and 

 
WHEREAS, Section 9(2) of Act 436 prohibits, during the pendency of receivership, the 

Mayor and the Council from exercising “any powers of those offices except as may be 
specifically authorized in writing by the [EM] or as otherwise provided by [Act 436] and are 
subject to any conditions required by the [EM];” and 

 
WHEREAS, Section 12(1)(dd) of Act 436 authorizes the EM, “notwithstanding any 

charter provision to the contrary,” to “[e]xercise solely, for and on behalf of the local 
government, all other authority and responsibilities of the chief administrative officer and 
governing body concerning the adoption, amendment, and enforcement of ordinances or 
resolutions of the local government” as provided in the Michigan Home Rule City Act, Act 279, 
Public Acts of Michigan 1909 (the “Home Rule Act”); and 

 
WHEREAS, Section 12(1)(ee) of Act 436 authorizes the EM, “notwithstanding any 

charter provision to the contrary,” to “[t]ake any other action or exercise any power or authority 
of any officer, employee, department, board, commission, or other similar entity of the local 
government, whether elected or appointed, relating to the operation of the local government.  



The power of the [EM] shall be superior to and supersede the power of any of the foregoing 
officers or entities;” and  

 
WHEREAS, pursuant to Section 12(2) of Act 436, “during the pendency of the 

receivership, the authority of the chief administrative officer and governing body to exercise 
power for and on behalf of the local government under law, charter, and ordinance shall be 
suspended and vested in the [EM];” and 

 
WHEREAS, the Downriver Sewage Disposal System (hereinafter referred to as “the 

System”) provides sewage treatment and a conveyance for wastewater generated by this 
Community and twelve other Communities located in the  Charter County of Wayne (hereinafter 
referred to as “the County”); and 

 
 WHEREAS, by the Downriver Sewage Disposal System Contract, dated March 1, 1962 
(hereinafter referred to as “the 1962 Contract”) and entered into under the Authority of Act 185, 
Public Acts of 1957, as amended, “the System” it was established and designated as the 
“Downriver Sewage Disposal District”; and 
 
 WHEREAS, the parties to the 1962 Contract were the County of Wayne (n/k/a the 
Charter County of Wayne), the City of Belleville, the City of Ecorse, the City of Lincoln Park, 
the City of River Rouge, the City of Southgate, the City of Wyandotte, the City of Allen Park, 
the Township of Taylor (n/k/a the City of Taylor), the Township of Van Buren (n/k/a the Charter 
Township of Van Buren), the Township of Brownstown (n/k/a the Charter Township of 
Brownstown), the Township of Dearborn (n/k/a the City of Dearborn Heights), the Township of 
Romulus (n/k/a the City of Romulus) and the City of Riverview was added by amendment to the 
1962 Contract on March 17, 1975; and 
 
 WHEREAS, the 1962 Contract expired by its terms on March 1, 2012; and 
 
 WHEREAS, the County, on December 18, 2014,  approved a new Downriver Sewage 
Disposal System Service Agreement (hereinafter referred to as the “Agreement”) under the legal 
authority of Public Act 185, 1957 and Public Act 8 of the 1967 (see attached); and 
 
 WHEREAS, the “Agreement” provides for, among its other provisions, a structure of 
joint management of the System by the County and the participating Communities through the 
creation of a Joint Management Board; and 
 
 WHEREAS, the “Agreement” further provides that to become effective, it must be 
approved by the elected bodies of all thirteen participating communities. 
 

NOW, THEREFORE, BE IT RESOLVED; 
That the City of Lincoln Park hereby approves and adopts the attached DOWNRIVER 
WASTEWATER TREATMENT SYSTEM SERVICE AGREEMENT, and; 
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WHEREAS, the parties have agreed to enter into a new service agreement for 
the management, operation and, if necessary, the expansion of a System, to transport, 
treat, and dispose of Wastewater, as set forth below; and 

 
 WHEREAS, the parties agree that certain responsibilities and functions 

regarding overall management of the System as specified herein shall be transferred 
from the County to the County and the Communities pursuant to 1967 PA 8 (“Act 8”) 
and the parties shall establish a “Joint Management Board” (hereinafter referred to as 
the “JMB” and defined below) to supervise implementation of this Agreement, through 
which the parties will exercise their shared decision making authority over the specified 
matters; and 
 

WHEREAS, nothing contained in this Agreement shall constitute a waiver of or 
prejudice the respective positions of the parties on the question of ownership of the 
System.  

 
NOW THEREFORE, in consideration of the mutual covenants, benefits and other 

consideration set forth below, the receipt and sufficiency of which is hereby 
acknowledged by each of the parties, the parties hereby agree as follows: 
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Article 1. 
Definitions 

 
1.01 The following words and expressions, or pronouns used in their stead, shall be 

construed as follows: 

"Agreement" means each of the various provisions and parts of this document, 
including all attached Exhibits and any amendments thereto, as may be executed 
by the duly authorized representatives of the parties, and approved by each 
Community and the County.  

“Bypass” means the intentional diversion of waste streams from any portion of 
the sewage collection, transport, or treatment system, except as authorized by 
the NPDES permit.  

“Capital Improvement” means any project with a cost of $500,000 or more which 
increases the capacity of the system or a system component, or which extends 
the useful life of the system or a system component.  

“Chargebacks” means those expenditures that have historically been subject to 
the Chargeback Policy adopted by the Parties by Joint Management Committee 
resolution dated February 10, 2005. These are expenses charged to the System 
for services provided by the Department of Public Services and Wayne County’s 
centralized services departments for administering, managing, financing and 
maintaining the system.   

“Chargeback Policy” means the procedures for limiting and constraining the 
amount of Chargebacks that the County may include in System Costs charged to 
the Communities established in Section 5.03, incorporated herein as Exhibit A. 

"CFS" means a rate of flow equal to cubic feet per second. 

“Combined Sewer” means a sewer that is intended to convey both sanitary 
wastewater and storm water drainage. 

"Community" means each of the thirteen (13) municipal corporations that are 
designated herein as parties to this Contract.     

“Community Connection” means the point at the terminus of the Local Sewer 
System where the Community’s pipe connects to the System either directly or via 
a Drainage District. 

“Controlled Flow Communities” means those Communities or portions of 
Communities whose flow is conveyed through the Riverdrive Interceptor and 
whose respective Maximum Allowable Wet Weather Flow Limit is established as 
a specified peak flow rate.  The “Controlled Flow Communities” are River Rouge, 
Ecorse, Lincoln Park, Allen Park (partial), Southgate (partial) and Wyandotte. 
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“Corrective Action Plan” or “CAP” means a document which identifies the steps 
needed to be taken by a Community to attain compliance with the Maximum 
Allowable Flow Limits established in this Agreement and a schedule for 
completing those steps. 

“County” means the Charter County of Wayne. 

“County Commission” means the legislative branch of the Wayne County 
government. 

 “Design Storm Event” means 4.42 inches of rainfall in 24 hours, used (per 
requirement of the Michigan Department of Environmental Quality) to design the 
Downriver Storage and Transport Tunnel, and various improvements to the 
Treatment Plant, during the period 1995 through 1999, as may be amended. 

“Drainage District” means any entity established under Public Act 40, 1956 which 
includes facilities for the storage, conveyance or treatment of sanitary sewage 
generated within the Service Area of the System. 

“Dry Weather Day” means any day within which no measurable response in flow 
rate to rainfall or snowmelt is recorded at any of the rain gages used for the 
System Monitoring Plan within the Service Area, and any day during which a wet 
weather storage facility is being dewatered. Example: If measurable rainfall for 
the month of June is recorded on June 5, June 8 and June 14, and there is a 
measurable response to that rainfall for the following three days, and the Wet 
Weather Storage Facilities are being dewatered on June 6, June 9 and June 15, 
the “Dry Weather Days” would be June 1, 2, 3, 4, June 12, June 13, and June 18 
– June 30.  

“Dry Weather Flow” means the Flow which is contributed on a Dry Weather Day. 

“Emergency Operations Plan” means the Tunnel SOP dated July 18, 2003, as 
may be amended. 

“Excess Wet Weather Infiltration and Inflow” means the infiltration and inflow that 
can economically be eliminated from the System by rehabilitation as determined 
by a cost effectiveness analysis that compares the cost of correcting and 
removing the infiltration/inflow to the total cost of transporting and treating the 
infiltration/inflow. 

“Finance/Accounting Subcommittee” means a Subcommittee consisting of 
representatives of the County and the Communities and any sub-work groups 
thereunder involved with issues including but not limited to financial reporting, 
accounting, audit, rates and budgets. 

"Flow" means wastewater delivered by a Community from the Community’s 
Service Area to the System.  It shall include wastewater from:  residences, 
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businesses, commercial establishments, institutions, industries and Significant 
Industrial Users; groundwater infiltration in dry weather; and wet weather 
Infiltration and Inflow. 

“Indirect Costs” means expenses charged to the System for services provided by 
the County other than the direct charges for operating, maintaining, and financing 
the System.  Indirect Costs include charges for administrative, managerial and 
support staff within the Department of Public Services for employees whose work 
responsibilities are either not directly or fully related to operation and 
maintenance of the System. Indirect Costs include outside legal services retained 
to assist on litigation or other issues related to the System.  Indirect Costs also 
include Chargebacks as set forth in Section 5.03 for allocated costs such as 
engineering and Corporation Counsel charges.   

“Industrial Pretreatment Program” means the program by which discharges from 
industrial customers are regulated in accordance with the requirements of 
regulations established by U.S. EPA pursuant to 40 CFR Part 403. 

“Infiltration” means any water or groundwater that enters the System or the Local 
Sewer System through such means as, but not limited to, defective pipes, pipe 
joints, connections, and manhole walls. 

“Inflow” means the storm water that enters the sanitary sewer System through, 
by way of example, direct connection of downspouts, sump pumps, foundation 
drains and/or storm sewers. 

“Institutions” means any nonprofit or quasi-public users or institutions such as a 
church, library, public or private school, hospital, or municipally owned or 
operated building, structure or land used for public purpose as may be defined in 
the local zoning ordinance. 

“Joint Management Board” or “JMB” means the Board formed by the County and 
the Communities pursuant to MCL 124.535 and described in Article 6 of this 
Agreement. 

“Legal/Policy Subcommittee” means the Subcommittee consisting of 
representatives from the County and the Communities involved with the review of 
legal matters relating to the System. 

“Local Sewer System” means those wastewater facilities which are connected to 
the System but which are owned, operated and maintained by a Community or a 
Drainage District.  Local Sewer Systems may include collector sewers, trunk 
sewers, manholes, junction chambers, regulators, pumping stations, Wet 
Weather Storage Facilities and other appurtenances.   
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"Maximum Allowable Flow Limit" means the maximum allowable Flow that a 
Community may deliver to the System for either Dry Weather Flow, if applicable, 
and/or Wet Weather Flow, as identified in Exhibits B and/or C, respectively.   
During the first three (3) months of this Agreement (or until new limits are 
approved as an Amendment pursuant to Section 3.01 and Section 12.03, if 
sooner), the Maximum Allowable Flow Limits for each Community shall be those 
set forth in Exhibit D.   

“MDEQ” means the Michigan Department of Environmental Quality, or its 
successor agency. 

"Meter" means a Flow meter. 

“MGD” means a rate of Flow equal to million gallons per day. 

“Non-Controlled Flow Communities” means those communities or portions of 
communities whose Flow is not conveyed through the Riverdrive Interceptor and 
whose Maximum Allowable Wet Weather Flow is established as a specified 
volume of Flow generated during a Design Storm Event.  The “Non-Controlled 
Flow Communities” are Belleville, Van Buren Township, Romulus, Taylor, 
Dearborn Heights, Allen Park (partial), Southgate (partial), Brownstown Township 
and Riverview. 

“NPDES Permit” means the National Pollutant Discharge Elimination System 
Permit issued to the System under Public Law 92-500 as amended (the federal 
Clean Water Act). 

"Notices" means all notices, consents, approvals, requests and other 
communications required to be given under the terms of this Agreement. 

“Operation and Maintenance” or “O & M” means those expenses which are 
incurred to keep all equipment and processes running properly. O & M includes 
routine and non-routine repair and replacement of equipment, as well as 
preventive measures to keep units functioning and avoid breakdowns. 

“Overflow” means the Wastewater that is collected in the Local Sewer Systems, 
but which is discharged to the environment without receiving treatment at the 
Treatment Plant.   

“Sanitary Sewer” means a sewer that is intended to convey sanitary Wastewater 
and a limited amount of infiltration and inflow, but which is not intended to convey 
stormwater drainage. 

"Services" means the conveyance, storage, and treatment of Flow delivered by 
the Communities to the System. 
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“Service Area” means the geographical area as shown on Exhibit E which 
establishes the area within which Wastewater is generated and can be conveyed 
through the System for treatment and discharge at and from the Treatment Plant. 

“Sewer Use Ordinance” means County Ordinance No. 2010-682 as may be 
amended, adopted by the County that establishes design standards for sewers 
and other terms and conditions for the discharge of Wastewater into the System, 
including the County’s Industrial Pretreatment Program.  

“Significant Industrial Users” means those all industrial users subject U.S. EPA’s 
Categorical Pretreatment Standards under 40 CFR Part 403 and 40 CFR 
Chapter I, Subchapter N, as amended, and any other industrial user that is 
defined as a Significant Industrial User in the Sewer Use Ordinance. 

"System" means the Downriver Sewage Disposal System including the 
Treatment Plant, all interceptors, bypasses, outfalls, Flow metering devices, 
pump stations, tunnels, sewage treatment systems, and related facilities and 
equipment used to provide Services.  

“System Capacity” means the Flow which can be transported, stored and/or 
treated by the System. 

“System Costs” means all costs and expenses incurred in operating, maintaining, 
and financing the System.  System Costs include, but are not limited to the 
following: 

1. A fund in such amount as shall be determined by the County 
for the repair, replacement and improvements of the physical 
assets of the System; 

2. All costs necessary to upgrade, alter, modify, expand and 
improve the System to comply with all applicable federal and 
state laws, rules and regulations, including Capital 
Improvements;  

3. The direct costs of operating and maintaining the System, the 
costs of governance and oversight by the JMB pursuant to 
Article 6 of this Agreement, and other reasonable and 
necessary costs and expenses relating to the System, 
including the costs of insurance; 

4. Costs of defending and settling/satisfying claims against the 
County and/or the System related to the System;  

5. The County’s Indirect Costs incurred in operating, maintaining, 
and financing the System, certain categories of which are 
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subject to the Chargeback Policy as set forth in Section 5.03 
and Exhibit A; and   

6. The cost of financing any System cost and expense, including 
costs of bonded indebtedness. 

“System Monitoring Plan” means a plan, as may be amended, that establishes 
how Flow into the System from each of the Communities shall be measured. The 
current plan was adopted on November 8, 2012.  

“Technical/Engineering Subcommittee” means the Subcommittee consisting of 
representatives from the County and the Communities and any sub-work groups 
thereunder involved with technical issues for the System, including but not limited 
to items such as operation, maintenance, flow monitoring, and permit 
compliance.  

“Treatment Plant” means the Downriver Wastewater Treatment Facility located at 
Biddle and Pennsylvania in Wyandotte, Michigan.  

“Wastewater” means the combination of the liquid and water-carried wastes from 
residences, commercial buildings, institutions, industrial plants, and Significant 
Industrial Users, whether treated or untreated, which are contributed to or 
permitted to enter the System.  Wastewater may also contain Inflow and 
Infiltration and cooling water. 

“Wet Weather Day” means any day that is not a Dry Weather Day. 

“Wet Weather Event” means the period of time beginning with a measurable 
increase above the Dry Weather Flow rate as a result of rainfall or snowmelt, and 
continuing for 96 hours thereafter. 

“Wet Weather Flow” means the Flow contributed over a 96-hour period after the 
onset of a Wet Weather Event. 

“Wet Weather Storage Facilities” means combined sewer overflow retention 
treatment basins, equalization basins, or other facilities which are used to store 
and/or treat excess Wet Weather Flows and which may subsequently be 
dewatered to the System.  

“Wet Weather Tunnel” means the 15 million gallon tunnel constructed as part of 
the 1994 Consent Judgment to provide capacity to store and convey Wet 
Weather Flows generated in the Non-Controlled Flow communities. 
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Article 2. 
Delivery of Flow, Operation and Maintenance of 

Local Sanitary Sewers and Connections to System 
 
2.01 Delivery of all Flow from Within the Service Area. Each Community shall deliver 

to the System all of the Flow generated from the Community’s Service Area as 
depicted in Exhibit E except for the following: 

1. Flows approved to be delivered to other Systems as may be authorized 
pursuant to Section 3.03 of this Agreement; 

2. Bypasses and Overflows; 

3. Wastewater from septic systems and other private on-site sewage disposal 
systems within the Service Area; and 

4. Direct discharges of wastewater to receiving waters from facilities as 
authorized by NPDES Permits. 

2.02 Local Sewer System Operation and Maintenance. Each Community shall, 
operate and maintain, at its expense, the sanitary sewers and related 
infrastructure by which Flow is collected and delivered to the System. Each 
Community shall properly operate and maintain their Local Sewer System 
including, but not be limited to the removal of excess wet weather infiltration and 
inflow (I/I).    

2.03 Compliance with County Rules and Regulations. Each Community shall comply 
with all permit requirements, rules and regulations applicable to sewer design, 
construction permits and allowable wastes, including but not limited to the County 
Sewer Use Ordinance and any other standards adopted by the County.  

2.04  Local Sewer System Connections to the System. Each Community must deliver 
all Flow to the System at defined connection points approved by the County. 
Each Community shall, at its expense, make, operate and maintain all 
Community Connections to the System, and secure written consent from the 
County for any new Community Connections, which consent shall not be 
unreasonably withheld. The Community shall obtain all necessary permits prior to 
initiating construction of any new Community Connections to the System. Neither 
the County nor the JMB shall have any responsibility for operating or maintaining 
any portions of a Local Sewer System.   

 2.05 Acceptance of Flow From Outside the Service Area. The Communities shall not 
deliver to the System any wastewater originating in any area outside of the 
specified Service Area without the written consent of the County, which consent 
shall not be unreasonably withheld.  The System shall not be obligated by this 
Agreement to convey, store or treat Flow that originates outside the Service 
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Area, except as authorized in this Article. Van Buren Township is authorized to 
convey stored Wet Weather Flow from its Equalization Basin (”EQ Basin”) into 
the System from any territory within Van Buren’s corporate boundaries served by 
the Rouge Valley Sewage Disposal System, the South Huron Valley Utility 
Authority’s system, or the System provided that the approved operation and 
maintenance procedures for the EQ Basin are followed, and also provided that 
the Flows contributed by Van Buren Township during and after Wet Weather 
Events are within the Maximum Allowable Flow Limit as set forth in Article 3 and 
Exhibit C (or Exhibit D, if applicable).  The operation and maintenance 
procedures for the Van Buren Township EQ Basin may be updated or revised 
from time to time as necessary, subject to the approval of the County, which 
approval shall not be unreasonably withheld.   

2.06 Construction of New Sewer Facilities within the Service Area. Except as may be 
authorized pursuant to Section 3.04, no Community shall construct or permit the 
construction of any sanitary sewer in the Service Area that does not connect 
directly or indirectly to the System.   Any new facilities for sanitary sewer overflow 
control, combined sewer overflow control, equalization basins, interceptors and 
relief sewers within the Service Area shall not be constructed without the written 
consent of the County, which consent shall not be unreasonably withheld.  All 
new sewer facilities and sewers constructed within the Service Area shall 
conform to the standards adopted by the County including those which are set 
forth in the Sewer Use Ordinance. 

2.07 Changes in Jurisdiction. No change in the jurisdiction over any territory of a 
Community shall in any manner impair the Parties’ obligations under this 
Agreement.  In the event that all or any part of the territory of any Community is 
incorporated as a new city or is annexed to or becomes a part of the territory of 
another municipality, the municipality into which the Community territory is 
incorporated, or to which such territory is annexed, shall assume the 
proportionate share of the contractual and Flow obligations. 

2.08 Changes in Service Area.  The boundaries of the Service Area may be changed 
only by the express, written consent of the County, which consent shall not be 
unreasonably withheld.  However, any Community that obtains authorization to 
change its Service Area boundary shall remain obligated for any prior debt 
pursuant to the provisions of Article 5 of this Agreement. 

 
Article 3. 

Maximum Allowable Flow Limits 
 

3.01 Maximum Allowable Flow Limits.  Each Community shall have the right to deliver 
Flow to the System for transport, treatment and disposal up to the Maximum 
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Allowable Flow Limits.  The Maximum Allowable Flow Limits shall apply as 
follows: 

1. The JMB shall develop and approve pursuant to Section 6.07 Maximum 
Allowable Flow Limits for Dry Weather Flow (for Non-Controlled Flow 
Communities) and for Wet Weather Flow within three (3) months of the 
effective date of this Agreement, which shall then be incorporated as an 
Amendment to this Agreement pursuant to Article 12.  Once the new 
Maximum Allowable Flow Limits have been so adopted, the new Limits will 
be listed in Exhibit B for Dry Weather Flow and Exhibit C for Wet Weather 
Flow, replacing the Limits listed in those Exhibits as of the Effective Date of 
this Agreement;   

2. During this three (3) month period, or until new limits are adopted, if sooner 
(the “Interim Flow Limit Period”), the Maximum Allowable Flow Limits for 
each Community shall be those set forth in Exhibit D;  and  

3. If for any reason, the new Maximum Allowable Flow Limits for Dry Weather 
Flow (for Non-Controlled Flow Communities) and for Wet Weather Flow are 
not adopted within three (3) months of the effective date of this Agreement, 
the Dry Weather and Wet Weather Flow Limits set forth in Exhibits B and C 
will become the Maximum Allowable Flow Limits.   

Each Community shall ensure that the Flow it delivers to the System is within 
its Maximum Allowable Flow Limits. The County shall ensure that Flows 
delivered by the Communities up to the Maximum Allowable Flow Limits shall 
be accepted for treatment and disposal.   

3.02 Transfer of Maximum Allowable Flow Limit.   

1. Transfer to another Community.  Any Community may, with the written 
consent of the County and, subject to Article 6, the consent of the JMB, 
which consents shall not be unreasonably withheld, agree with any other 
Community to transfer any portion of its Maximum Allowable Flow Limit if 
the Community provides the County with ninety (90) days prior written 
notice and provided that such transfer and agreement: 

a. Will not cause the transferee Community to exceed its remaining 
Maximum Allowable Flow Limits as set forth in Exhibit B and/or 
Exhibit C;    

b. Is to a Community that is physically located so as to make use of the 
transferred Flow in the interceptor; 

c. Shall not affect, alter or diminish the obligations of the Community 
transferring a portion of its Maximum Allowable Flow Limit as set 
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forth in this Agreement, including any obligation to pay in full all 
outstanding capital costs and any remaining rates and charges 
accumulated and/or assessed. Nothing herein precludes the 
transferring Community from assigning its responsibility for any 
remaining capital costs rates and/or charges to another Community 
that has been re-allocated some or all of the Community’s Maximum 
Allowable Flow Limit, provided that the terminating Community shall 
remain ultimately responsible for the remaining capital costs, rates, 
and/or charges in the event the other Community fails to timely pay 
said capital costs, rates, and/or charges; and 

d. Shall conform to System design parameters. 

2. Transfer to a Non-Party.  If any Community wishes to transfer any of its 
Maximum Allowable Flow Limit to a community that is not a party to this 
Agreement, each of the requirements set forth in subsection 1(a)-(d) apply.  
In addition, the Community must first offer for 90 days that portion of its 
Maximum Allowable Flow Limit to the Communities.    

3. Unapproved Termination of Flow.  A Community that terminates its Flow 
into the System with regard to all or part of its Service Area without an 
approved transfer under subsection 3.02.1 or 3.02.2, above, shall be in 
breach of this Agreement.  In such event: 

a. The Community shall remain responsible for all outstanding capital 
costs and any remaining rates and charges accumulated and/or 
assessed and shall either (1) pay in full all outstanding capital costs 
and any remaining rates and charges accumulated and/or assessed 
as of the date of such termination, or (2) enter into a contract 
guaranteeing monthly payments to the County for the full amount of 
such capital costs, rates and/or charges, it being expressly 
understood and agreed that the County may seek any and all 
available relief on behalf of the System for breach of this Agreement 
and shall be entitled to recover its reasonable litigation costs, 
including its actual attorney and expert fees, if the Community fails to 
fully perform as set forth in this subsection; and   

b. That portion of the Community’s Maximum Allowable Flow Limit so 
terminated or reduced shall be re-allocated at the discretion of the 
County for the benefit of the System.   

3.03 Delivery of Flow to Other Systems.  A Community may request authorization to 
convey a portion of the wastewater generated within the Service Area as 
designated in Exhibit E to other wastewater systems, and the County may 
approve the request if it determines that this is in the best interest of the System, 
and that all other requirements of this Agreement are met. Such a transfer shall 



  13 

 

not affect, alter or diminish the obligations of the Communities as set forth in this 
Agreement, including any obligation to pay previously assessed System Costs.  
Van Buren Township is authorized to dewater and convey stored Wet Weather 
Flows generated within the Service Area to the South Huron Valley Utility 
Authority system in accordance with the approved EQ Basin operation and 
maintenance procedures.  

3.04 Maximum Allowable Flow Limits – Non-Controlled Flow Communities.   

1. Dry Weather Flow.  After the Interim Flow Limit Period, each of the Non-
Controlled Flow Communities shall have the right to deliver Dry Weather 
Flow including all wastewater (residential, commercial, and industrial) plus 
dry weather Infiltration and Inflow to the System up to the Maximum 
Allowable Flow Limit for Dry Weather Flow set forth in Exhibit B. During the 
Interim Flow Limit Period, there will be no separate Limits for Dry Weather 
Flow. 

2. Increases to Dry Weather Flow Contributions. Actions which may result in 
Dry Weather Flow increases above those shown in Exhibit B including but 
not limited to new or increased discharges from industrial facilities and 
construction of new sewers within the Service Area, shall not be undertaken 
without the prior written approval of the County. Any request for a proposed 
increase in the Dry Weather Flows from a Community shall be submitted to 
the County and the JMB and shall include the following: 

a. A demonstration by the requesting Community that the increase will 
not adversely affect the performance of the System in both dry and 
wet weather (both the Treatment Plant and the interceptor system), 
and that the NPDES Permit limits will continue to be met; and   

b. A demonstration by the requesting Community that there is sufficient 
transport and treatment capacity for the System such that a similar 
increase in allowable Dry Weather Flows could also be made 
available to all of the other Communities served by the System 
without adversely affecting the performance of the Treatment Plant 
and the interceptor system.  

After the request has been reviewed, the County may approve or deny the 
proposed increase, provided that any Community that disagrees with the 
County’s approval shall have the opportunity to pursue the matter under 
the Dispute Resolution provisions as set forth in Article 10 of this 
Agreement. 

3. Wet Weather Flow.  After the Interim Flow Limit Period, the Non-Controlled 
Flow Communities shall have the right to deliver Wet Weather Flow up to 
the Maximum Allowable Flow Limits set forth in Exhibit C. During the Interim 



  14 

 

Flow Limit Period, the Non-Controlled Flow Communities shall have the 
right to deliver Wet Weather Flow up to the Maximum Allowable Flow Limits 
set forth in Exhibit D. 

3.05 Maximum Allowable Flow Limits – Controlled Flow Communities.  Dry Weather 
Flows from Controlled Flow Communities are not subject to a separate Maximum 
Allowable Flow Limit under Exhibit B.  After the Interim Flow Limit Period, the 
Controlled Flow Communities may, at their discretion, discharge any combination 
of Dry and Wet Weather Flows to the System provided that the total Flow rate 
does not exceed the Maximum Allowable Flow Limit for Wet Weather Flow 
established in Exhibit C.  During the Interim Flow Limit Period, the Controlled 
Flow Communities shall have the right to deliver any combination of Dry and Wet 
Weather Flows up to the Maximum Allowable Flow Limits set forth in Exhibit D. 

3.06 Storage and Dewatering of Excess Wet Weather Flows. 

1. General. Stored Wet Weather Flows may only be discharged to the System 
from existing or proposed Wet Weather Storage Facilities if authorized by 
the County, which authorization shall not be unreasonably withheld, based 
on a determination that the discharge of such Flows can be transported and 
treated by the System without adverse effects to the Communities, and that 
compliance with NPDES Permit limitations can be maintained. 

2. Existing Wet Weather Storage Facilities.  The existing Wet Weather 
Storage Facilities in the System that, upon authorization, may discharge 
stored Wet Weather Flows to the System are listed in Exhibit F. Dewatering 
of these facilities at the end of a Wet Weather Event shall be performed as 
soon as possible based on available transport and treatment capacity in the 
interceptors and at the Treatment Plant as authorized by the County as 
provided above.  

3. Proposed New Wet Weather Storage Facilities.  Any Community seeking to 
construct a new Wet Weather Storage Facility shall obtain approval from 
the County, which approval shall not be unreasonably withheld, prior to 
constructing the facility. A request for approval to construct and operate 
Wet Weather Flow Storage Facilities must include an evaluation of the 
impacts of the facility on System hydraulics and treatment performance by 
the requesting Community, and shall specify the anticipated maximum 
dewatering rate and time period anticipated to be needed to fully dewater 
the storage facility.  

Upon receipt of an application for a new Wet Weather Storage Facility, the 
request shall be distributed with the supporting information to the County for 
review. The County may approve or deny the proposed increase, provided that 
any Community which disagrees with the approval or denial shall have the 
opportunity to pursue the matter under the Dispute Resolution provisions as set 
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forth in Article 10 of this Agreement. Any approval of a new Wet Weather Storage 
Facility shall include limitations and conditions on the initiation and termination of 
dewatering from the facility.   

3.07 System Expansion and Increases to Maximum Allowable Flow Limits.  It is 
recognized that it may be necessary to expand the System and/or increase the 
transport or treatment capacity of the System in the future in order to 
accommodate the needs of the Communities as growth and development takes 
place within the Service Area.  The parties hereto agree to work collaboratively to 
plan, design and construct such additional facilities as may be necessary, with 
the understanding that the costs for such expansion and/or increased capacity 
will be borne by the Communities benefitting from the expansion or capacity 
increase, and that any such expansion or increase in capacity shall not adversely 
affect the current rights to deliver Flows by any Community up to its Maximum 
Allowable Flow Limits.   

 
Article 4. 

Determination of Non-Compliance with Maximum Allowable  
Flow Limits And Enforcement of Flow Limits 

 
4.01 Monitoring to Determine Flow Contributions.  Flow meters shall be operated and 

maintained by the County throughout the System to provide data for the purpose 
of determining each Community’s Flow contributions. The process currently used 
to monitor Flows from the Communities is set forth in the System Monitoring 
Plan.  The County shall use reasonable best efforts to maintain all the System’s 
Flow meters and associated equipment in good working order, and shall regularly 
review meters to assess their accuracy.  Additional temporary and/or permanent 
meters may be installed as necessary to further identify Flows contributed by 
individual Communities for those meter sites which record Flow from more than 
one Community. Computer models and/or other analytical tools may also be 
used to estimate Flow contributions.  The County may require a Community to 
conduct supplemental Flow monitoring to provide additional information about the 
Flows being conveyed to the System. 

 
4.02 Meter Data Analysis.  Meter data shall be compiled and analyzed by the County. 

Consistent with Section 6.11, a report shall be periodically prepared and 
distributed which describes the actual Dry and Wet Weather Flows contributed by 
each Community each month and the year-to-date average, along with a 
comparison of actual Flows to the Maximum Allowable Flow Limits and other 
relevant information.  The methodology for analyzing Flow data may be modified 
from time to time as necessary.  Metering data may be supplemented with 
computer modeling and/or other evaluation tools.  
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4.03 Non-Compliance with Maximum Allowable Limits.  Any Community with Flow in 
excess of its Maximum Allowable Flow Limit as set forth in Exhibit B, C and/or 
Exhibit D, as applicable, may be deemed to be in non-compliance with this 
Agreement.  

4.04 Corrective Action Plans.  Any Community identified as being in non-compliance 
with its Maximum Allowable Flow Limit pursuant to Section 4.03 shall be so 
notified by the County and the County may require the Community in non-
compliance to prepare and implement a CAP, provided that the County shall 
have the discretion to waive an exceedence deemed to be minor and/or 
temporary.   

Any Community that disagrees with the County’s finding of non-compliance shall 
have the opportunity to pursue the matter under the Dispute Resolution 
provisions of Article 10, and any requirement to prepare a CAP shall be deferred 
until the dispute is resolved.  A Community which is deemed to be in non-
compliance with its Maximum Allowable Flow Limit shall prepare a CAP that 
identifies the steps needed to be taken to attain compliance with the Maximum 
Allowable Flow Limit and a schedule for completing those steps. The CAP shall 
be developed and approved for implementation within six months after receipt of 
notification from the County of non-compliance or within six months after 
resolving the dispute if the Community invokes the Dispute Resolution process. 
An extension of up to six additional months may be granted by the County if 
necessary due to technical or financial constraints that preclude the preparation 
of the CAP in six months. Once prepared, the CAP shall be submitted to the 
JMB, County, and all Communities. The Community shall implement the CAP 
upon approval of the CAP by the County. Notwithstanding the above, a CAP 
need not be prepared if the Community can demonstrate that it is in compliance 
with its Maximum Allowable Flow Limits based on additional Flow monitoring and 
such demonstration is acceptable to the County. 

4.05 Enforcement and Sanctions.  In addition to requiring a CAP, the County may 
assess other appropriate sanctions against any Community for exceeding 
Maximum Allowable Flow Limits. No sanctions shall be imposed except as may 
be authorized by the County based on a determination that sanctions are 
warranted in order to compel compliance by the Community or to ensure that the 
System is not subject to increased risk as a result of the violations.  Any decision 
to impose a sanction shall be made on a case by case basis after providing 
opportunity for the subject Community to present information and evidence in 
support of its position.  Sanctions which could potentially be imposed include, but 
are not limited to, the following: 

1. Restriction on sewer construction; 
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2. Limitations on sewer taps for new industrial, commercial or residential 
customers; 

3. Installation of Flow restriction measures within the Local Sewer in the 
vicinity of a Community’s Connection to the System in order to prevent a 
Community from contributing more than its Maximum Allowable Flow Limit 
to the System; 

4. Financial penalties of up to $10,000 per day for each day of non-
compliance; and/or 

5. Legal or administrative actions necessary to enforce the provisions of this 
Agreement. 

Provided, however, that any Community may contest any enforcement action 
including the assessment of sanctions pursuant to the Dispute Resolution 
provisions in Article 10 of this Agreement.  Any monetary fines or penalties 
collected as a result of sanctions shall be used to offset System Costs. 

 
4.06 Sewer Use Ordinance.  Nothing contained in this Agreement is intended to limit 

the County’s right to enforce the Sewer Use Ordinance or to assess sanctions as 
set forth therein. 

 

 
Article 5. 

System Operation and Payment of System Costs 
 

5.01 System Operation.  The County, subject to Article 6, shall operate and maintain 
the System and shall:  

1. Provide Services for the Flow delivered by the Communities to the System 
within their respective Maximum Allowable Flows and in compliance with 
the Sewer Use Ordinance and other applicable laws and regulations; and 

2. Use reasonable best efforts to operate and maintain the System in 
accordance with all NPDES Permit requirements and all applicable laws 
and regulations that apply to the System; and 

3. Perform other necessary duties and tasks relating to the operation, 
maintenance, management and administration of the System. 

5.02 Payment of System Costs.  Each Community shall timely pay all rates and 
charges approved under Article 6 and assessed by the County. Such rates and 
charges shall be sufficient to pay for all System Costs. The County shall use all 
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methods available to collect rates and charges from any Community that does 
not timely pay such rates and charges.   

5.03 Chargeback Policy.  The System Costs charged to the System for County 
Services shall be in accordance with the Chargeback Policy as set forth in Exhibit 
A to this Agreement.  It is recognized that the Chargeback Policy may be 
modified and updated upon mutual agreement of the County and the JMB, with 
the approval of the County Commission.  The Chargeback Policy shall be 
reviewed every three years and revised as necessary to reflect current conditions 
within the System. 

5.04 Payment Procedures.    Invoices for each Community’s share of System Costs 
shall be due and payable not more than thirty (30) calendar days from the date 
shown on the invoice.  Fees for the base flow sewage disposal services are due 
and payable not more than forty-five (45) calendar days after the month of 
service.  Any charges or portion of the charges that is not paid by the due date 
shall be subject to a finance charge at a rate of 1.5% per month for each month 
or fraction thereof that they remain unpaid.  Any portion of the total invoice, plus 
any finance charges applied to the invoice which are not paid by the next invoice 
date, shall be shown on the next invoice as arrears.  If the accuracy of an invoice 
is in dispute, the Community shall place the disputed amount of the invoice in an 
interest bearing escrow account maintained by the County Treasurer pending 
resolution of the dispute and the finance charge shall thereupon cease.  Accrued 
interest on the escrow account shall be allocated between the parties directly 
proportional with the resolution of the dispute.  The cost, if any, of maintaining the 
escrow account shall be allocated between the parties inversely proportional with 
the resolution of the dispute.  Disputes related to rates for System Costs charged 
by the County are specifically excluded from the application of this Paragraph.   

5.05 Schedule of Rates and Charges.  The rates and charges for System Costs shall 
be made to each Community based on a schedule of rates and charges prepared 
by the County and approved pursuant to Article 6.  Any rates and charges 
specified in any such schedule shall be subject to adjustment by the County, 
subject to Article 6, with proper notice as set forth in Section 5.06, if necessary in 
order to provide sufficient funds to pay for System Costs. 

5.06 Notification of Rates and Charges.   As soon as practical in the rate- and charge-
making process, the County shall provide information on proposed rates and 
charges and the draft data and information used in the calculation of proposed 
rates and charges, including detail of  charges, flow rate charges and 
chargebacks, in a format that will enable the Communities to assist in the rate- 
and charge-making process. The Communities will be provided 10 day notice of 
any rate meetings. Every effort will be made to provide the County rate data 
information at least five days in advance of the meeting. In the event that 
information is not provided in advance as specified, the Communities will be 
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given additional time to review and comment on the materials and if needed an 
additional meeting set up to address concerns.  The County shall provide each 
Community with written notice of a proposed rate and charge and the underlying 
data used to calculate the rate charge.  The County shall meet with each 
Community to review the rate and charge data.   

5.07 Customer Rates.  Each of the Communities shall establish rates to be collected 
from its individual users that shall be sufficient to fund the rates and charges to 
be paid to the County for System Costs.  The rates to be collected from the 
Communities’ individual users may also include the cost of retaining the 
Community Liaison, as described in Section 6.10. 

5.08 Disclosure of Rate and Charge Information by Community.  Each Community will 
disclose to its customers annually information related to its rates and other 
charges.  

5.09 Notification of Debt Issuance.  Immediately upon the issuance of any debt to 
finance System Costs, the County shall notify each of the Communities by written 
communication of the amortization schedule of payments of principal and 
interest, along with the proportionate share to be paid by each Community in 
accordance with the sharing percentages as previously agreed. 

5.10 General Ledger Debt Service Cash Accounts.  The County shall maintain distinct 
debt service general ledger cash accounts for each Community for any funds 
remitted by Communities.  These cash accounts will be used to track payments 
made to the County for each Community’s share of upcoming debt payments 
less actual payments made for principal, interest, and paying agent fees.  Cash 
balances held for future payments or debt reserves will be allocated with interest 
on a monthly basis at the average rate earned on the County’s pooled 
investment account.  No Community shall be in a negative cash balance position.  
If a negative cash balance position does occur, it shall be cured within thirty (30) 
days.  In the event that a Community’s cash account is in a negative position, the 
account will be charged with interest expense on a monthly basis at the average 
rate earned on the County’s pooled investment account.  The County shall use 
all methods available to compel a Community to cure their negative cash 
position.  In addition, the County shall not borrow funds from any Community 
general ledger cash account to cover a negative cash position held by any other 
Community or for any other County purpose. 

5.11 Management of System Funds.  A portion of the Downriver System Operation 
and Maintenance Funds sufficient to pay expenses and meet cash flow needs 
may be kept in the County’s General Pooled Cash fund, with the amount to be 
determined by the County.  The remainder of the Downriver System Cash 
(including debt service reserves and capital reserves) shall be maintained as 
restricted funds in the County reserve pool, separate from the County’s General 
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pooled Cash fund.  Borrowing of Downriver System funds by the County to pay 
for expenses unrelated to the Downriver System is prohibited without the prior 
approval of the JMB. 

 
Article 6. 

Joint Management Board 
 

6.01 Transfer and Sharing of Specified Responsibilities and Functions.  Pursuant to 
Act 8, the County shall share decision making authority over the issues identified 
in this Article 6 with the Communities to the extent set forth herein.  The parties 
shall exercise their shared decision making authority through the JMB, as set 
forth below. 

6.02 Joint Management Board Establishment and Role.  Pursuant to Act 8, the JMB 
shall be responsible for overseeing the County’s management of the System with 
regard to the functions and responsibilities described in this Article 6.   

6.03 JMB Composition and Officers.  The JMB shall consist of nine (9) members, four 
(4) of which shall be appointed by the County Executive, one (1) of which shall 
be a County Commissioner representing one or more of the Communities as 
appointed by the County Commission, and four (4) of which shall be appointed 
by the Communities.  The County Executive, County Commission and the 
Communities shall also select an alternate for each member they select.  The 
Committee shall annually elect, by majority vote, a Chairperson and Vice-
Chairperson to serve for a term of 1 year. 

6.04  JMB Meetings.  The JMB shall meet upon proper prior notice at designated times 
and locations mutually agreeable to the greatest extent possible for all members.  
Regular meetings of the JMB shall be scheduled to occur not less than quarterly.  
Special meetings may be called by written request of 3 or more of the JMB 
members. A quorum constituting six (6) members of the JMB shall be required to 
conduct business.   

6.05 Voting. Each member shall have one vote on each matter voted upon by the 
JMB; provided however, that the JMB members shall use their best efforts to 
arrive at a consensus on all matters considered by the JMB.  All decisions by the 
JMB shall be by majority vote at any meeting in which there is a quorum, except 
for those matters identified in Section 6.08 below, on which a six member 
majority shall be required for approval.  Matters which have been presented to 
the JMB for action but which have been tabled, referred to subcommittee for 
consideration and/or upon which further information is sought, shall not be acted 
upon by the County, except in exigent circumstances. 

6.06 Subcommittees.  The Technical/Engineering, Finance/Accounting and 
Legal/Policy Subcommittees are established to provide input and 
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recommendations to the JMB and the County with regard to issues within their 
jurisdiction as determined by the JMB.  The JMB may also establish such other 
subcommittees as it deems appropriate.   

6.07 JMB Responsibilities.  The JMB shall have the responsibilities set forth below.   
To the greatest extent possible as allowed by applicable legal requirements 
(including state and federal statutes and regulations, the County Charter, and the 
County Code of Ordinances) and absent exigent circumstances, the JMB’s 
decisions regarding the matters enumerated below shall be final:   

1. Approval of Operational Budget.  The JMB shall review and approve the 
annual operational budget prepared by the County;  

2. Approval of Rates and Charges.  The JMB shall review and approve the 
rates and charges to be paid to the County for operation of the System for 
each ensuing fiscal year as set forth in Section 5.02;         

3. Allocation of System Costs/Flow.  The JMB shall review and approve the 
allocation of System Costs and any transfer of Maximum Allowable Flow 
Limits among the Communities;   

4. Issuance and Approval of Contracts.  The County shall be the contracting 
party with regard to all contracts related to the System.  The JMB shall vote 
on the award of all professional services and construction contracts where 
the contract amount exceeds $50,000;   

5. Approval of Construction Change Orders.  The JMB shall review and 
approve any construction contract Change Order whose cost exceeds 
$50,000.  Change orders shall not be artificially divided so as to constitute a 
change order of less than $50,000;  

6. Capital Improvements.  The JMB shall review and approve any proposed 
Capital Improvements and funding sources, and any bond sale or other 
debt instrument;  

7. Adoption of Maximum Allowable Flow Limits.  The JMB shall develop and 
approve Maximum Allowable Flow Limits for Dry Weather Flow (for Non-
Controlled Communities) and for Wet Weather Flow as set forth in Section 
3.01; and 

8. Acquisition and Disposition of Real Property.  The JMB shall review and 
approve any proposed acquisition and/or disposition of Real Property for 
use by the System. 

6.08 Super Majority. All decisions by the JMB shall be by majority vote at any meeting 
in which there is a quorum, except for decisions regarding the following issues, 
for which at least six votes in favor are required for approval: 
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1. All contracts over $250,000 (including change orders and contract 
amendments) funded by System revenues or Bonds for operation, 
maintenance, and repair of the System; 

2. Capital Improvements; and 

3. Cost Allocations among the Communities for Capital Improvements.   

6.09 Minority Report. On any issue that is subject to County Commission approval 
where four dissenting votes are cast, the dissenting voters may prepare a 
“minority report” stating the reasons for their opposition to the JMB’s decision, 
which the County shall present to the County Commission when the issue is 
brought before it.  

6.10 Community Liaison.  The Communities may retain and pay a Community Liaison 
(“CL”) to monitor and participate in ongoing System activities as mutually agreed 
and receive/distribute County operational information to the Communities.  The 
County shall work cooperatively with the CL, provided that the CL’s activities and 
requests for information do not unreasonably burden the County and/or its 
employees. The Communities may recover the costs of retaining the CL under 
Section 5.07. 

6.11 County Reporting.  The County shall provide the JMB with timely and appropriate 
information on System operation and maintenance, including without limitation: a) 
quarterly financial reports detailing a line item operation and maintenance 
budget; b) an annual audited financial report for each fiscal year containing the 
general status of the operation and maintenance activities and a breakdown of all 
financial revenues and expenditures for the System; c) the information described 
in Section 4.02, above; and d) a quarterly Operations report that includes the 
DMR forms submitted to MDEQ showing the quality and quantity of discharges 
and the status of compliance with NPDES Permit limits. Such reports shall be 
provided to the JMB promptly upon completion of the reports. 

 
Article 7. 

Agreement Term; Renewal and Termination 
 

7.01 Term.  The County shall provide Services to the Communities in accordance with 
the terms and conditions of this Agreement for a period of Twenty (20) years 
from the effective date of this Agreement.  This Agreement is effective following 
approval of each of the Community’s legislative bodies and on the date specified 
in the resolution by the County Commission.  This Agreement replaces and 
supersedes any prior sewage disposal system contracts between the parties, 
subject to Sections 7.02 and 7.03, below.     
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7.02 Pre-Agreement Debt.  Each Community’s obligation to repay any debt incurred or 
assessed prior to this Agreement, including, but not limited to, any debt related to 
the issuance of bonds, under the terms of the 1962 Contract, as amended, any 
subsequent Construction, Finance and Service Agreements, and since the 
expiration of the 1962 Contract, are preserved and are carried over and 
incorporated into the terms of this Agreement.  A schedule of the current debt for 
each Community as of the effective date of this Agreement is included as Exhibit 
G. 

7.03 Survival of Payment Obligations.  The following payment obligations survive the 
termination or expiration of this Agreement: 

1. Each Community’s obligations under this Agreement for capital cost 
recovery, if any; 

2. Each Community’s obligations to repay debt incurred by the County related 
to the issuance of bonds by the County during the term of this Agreement 
for the System; and  

3. Each Community’s obligations to repay debt incurred by the County related 
to the issuance of bonds by the County prior to this Agreement. 

All such obligations continue until satisfied. 
 

 
Article 8. 

Force Majeure 
 
8.01 Force Majeure.  No failure or delay in performance of this Agreement, by any 

Party, shall be deemed to be a breach thereof when such failure or delay is 
caused by a force majeure event, including but not limited to, any Act of God, 
strikes, lockouts, wars, acts of terrorism, riots, epidemics, explosions, sabotage, 
breakage or accident to machinery or lines of pipe, the binding order of any court 
or governmental authority, or any other cause, whether of the kind enumerated in 
this Article 8 or otherwise, not within the control of a party, except that no cause 
or contingency shall relieve Community of its obligation to make payment for 
System Costs. 

 
Article 9. 

Character of Sewage 
 
9.01 Character of Sewage.   Each Community shall be responsible for the character of 

the sewage originating therein except for the wastewater discharges from 
Significant Industrial Users which are subject to independent monitoring, control 
and regulation directly by the County pursuant to the Sewer Use Ordinance.  
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Each Community shall comply with the Sewer Use Ordinance and other 
regulations together with any other federal, state or local rule, regulation or 
ordinance controlling the discharge of industrial and/or commercial type wastes 
into the System.   

 
9.02 Sewer Use Ordinance. Each Community agrees to abide by the requirements of 

the Sewer Use Ordinance and to cooperate with the County’s enforcement 
thereof.  To the extent that the County’s proper enforcement of the Sewer Use 
Ordinance reasonably requires a Community to adopt any new or modified 
ordinance, rule, or regulation, the Community shall, upon notice, adopt the 
necessary ordinance, rule, or regulation after review and approval of the County.  

 
9.03 Remedies.  If the County determines that the character of sewage contributed 

from any Community is such that it imposes an unreasonable additional burden 
upon the System, including causing or contributing to an event of non-
compliance with the System NPDES Permit, then the County shall so notify the 
Community in writing and may assess an additional charge over and above the 
regular charge for Services.  A Community which is deemed to have imposed an 
unreasonable burden upon the System due to the character of its sewage, shall 
prepare a CAP that identifies the steps needed to be taken to relieve such 
burden and a schedule for completing those steps. The CAP shall be prepared 
within a reasonable time set by the County.  Any Community that disagrees with 
the County’s determination shall have the opportunity to pursue the matter under 
the Dispute Resolution provisions of Article 10, and any requirement to pay any 
charge assessed or to prepare a CAP shall be deferred until the dispute is 
resolved. Once prepared, the CAP shall be submitted to the JMB, County and all 
Communities. The Community shall implement the CAP upon approval of the 
CAP by the County.  

In addition, the County may take any of the following actions: 
 

1. Require that such sewage be treated before being discharged into the 
System or other corrective action;   

2. Deny the Community the right to discharge said sewage into the System, if 
necessary, for the protection of said System or the public health or safety;  

3. Assess financial penalties of up to $10,000 per day for each day of non-
compliance; and/or 

4. Take any legal or administrative actions necessary to enforce the provisions 
of this Agreement. 
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The affected Community shall have the right to pursue the County’s 
determination or its proposed sanction under the Dispute Resolution provisions 
as set forth in Article 10 of this Agreement.  

 
9.04 Combined Sewer Overflows (CSOs).  This Agreement shall not prevent areas 

being served at the time of the execution of this Agreement by combined sewers 
from continuing to be served by the existing combined sewers.  Such combined 
sewers shall continue to conform to the requirements of the Sewer Use 
Ordinance.  

 
9.05 Other Agreements.  The Agreements listed below, as may be amended, remain 

in full force and effect notwithstanding the provisions of this Agreement:  
 

1. Emergency Flow Restriction Reimbursement Agreement Between the 
Ecorse Creek Pollution Abatement Drainage District On Behalf of the Cities 
of Lincoln Park and Allen Park and The Charter County of Wayne on Behalf 
of the Downriver Collection and Treatment System; and 

2. Emergency Bypass Procedure Between Southgate-Wyandotte Relief Drain 
Drainage District and Downriver Collection and Treatment System, 
approved by the US District Court for the Eastern District by Order 
Establishing Emergency Bypass Procedure dated August 31, 1999.  

  
 

Article 10. 
Dispute Resolution 

  
10.01 The procedures set forth in Exhibit H shall be utilized in the event that a dispute 

arises between the parties arising under this Agreement.   
 
 

Article 11. 
Assignment 

 
11.01 This Agreement shall not be assigned, in whole or in part, by any Community 

without the prior written consent of the County. Consent to an assignment shall 
not be unreasonably withheld.    

    
Article 12. 

Amendment 
 
12.01 The parties may from time to time consider it in their best interests to change, 

modify or extend a term, condition or covenant of this Agreement.  Any such 
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change, addition, deletion, extension or modification, which is mutually agreed 
upon by the County and Community shall be incorporated in written amendments 
to this Agreement.  Such amendments shall not invalidate this Agreement nor 
relieve nor release either party of any of its respective obligations under this 
Agreement unless so stated in the amendment.  No waiver by any party of any 
default, misrepresentation, or breach of warranty or covenant hereunder, whether 
intentional or not, shall be deemed to extend to any prior or subsequent default, 
misrepresentation, or breach of warranty or covenant hereunder or affect in any 
way rights arising by virtue of any such prior or subsequent occurrence. 

12.02 No amendment to this Agreement shall be effective and binding upon the parties 
unless it expressly makes reference to this Agreement, is in writing, is signed and 
acknowledged by duly authorized representatives of all parties, and is approved 
by each of the Communities’ respective legislative bodies and the County 
Commission. 

12.03 The Parties acknowledge that, pursuant to Section 3.01, the JMB will develop 
and approve Maximum Allowable Flow Limits for each Community within three 
(3) months of the Effective Date of this Agreement.  The Maximum Allowable 
Flow Limits approved by the JMB will be incorporated into this Agreement as an 
Amendment pursuant to Section 12.02. 

 
Article 13. 

Notices 
 

13.01 Except as otherwise specified in this Agreement, all notices, consents, approvals, 
requests and other communications (collectively, "notices") required or permitted 
under this Agreement  shall be given in writing and mailed by first class mail, 
addressed as follows: 

 
If to the County: 
Attn.:  Deputy Director 
Wayne County Department of Public Services 
Environmental Services Group 
 400 Monroe, Suite 400 
Detroit, MI 48226 
 

If to a Community: 

The Community’s Mayor or Supervisor 
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13.02 All notices shall be deemed given on the day of post-marked mailing.  Any notice 
given by a party hereunder must be signed by an authorized representative of 
such party. 

13.03 Notwithstanding the requirement above as to the use of first-class mail, change 
of address notices and termination notices shall be sent by certified mail, postage 
prepaid, return receipt requested. 

 

Article 14. 
Miscellaneous 

 
14.01 Enforceability.  If any provision of this Agreement including documents and 

Exhibits referred to herein or its application to any person or circumstance shall 
to any extent be invalid or unenforceable, the remainder of this Agreement shall 
not be affected and shall remain valid and enforceable to the fullest extent 
permitted by law. 

14.02 Integration.  This Agreement contains the entire agreement regarding sewage 
disposal services between the parties and all prior agreements and consent 
orders are merged into this Agreement, to the extent they have not been fully 
performed, amended, superseded or otherwise conflict with this Agreement.  
Neither party has made any representations except those expressly set forth in 
this Agreement, and no rights or remedies are, or shall be, acquired by either 
party by implication or otherwise unless expressly set forth in this Agreement.  

14.03 No Impairment of Bond Obligations.  The Communities each recognize that the 
holders of bonds issued by the County from time to time, including those under 
this Agreement  and the 1962 Contract and secured by the full faith and credit of 
the County and the full faith and credit pledges of the Communities to the making 
of their proportionate payments as set forth in this Agreement, will have 
contractual rights in this Agreement  and it is therefore, covenanted and agreed 
by each of them that so long as any said bonds shall remain outstanding and 
unpaid, the provisions of this Agreement  shall not be subject to any alteration or 
revision which would in any manner affect either the security of the bonds or the 
prompt payment of principal or interest thereon.  The parties covenant and agree 
that they will not suffer to be done any act which would in any way impair such 
bonds, the security therefore, or the payment of principal and interest thereon.  It 
is hereby declared that the terms of this Agreement insofar as they actually 
pertain to the security of any such bonds, shall be deemed to be for the benefit of 
the holders of such bonds.  The Communities further agree that nothing in this 
Agreement shall impair any party’s ability to protect and maintain its full faith and 
credit with regard to such bonds.  
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14.04 Headings.  The headings of the sections of this Agreement are for convenience 
only and shall not be used to construe or interpret the scope or intent of this 
Agreement or in any way affect the same. 

14.05 Jurisdiction.  The rights and remedies set forth in this Agreement are not 
exclusive and are in addition to any of the rights or remedies provided by law or 
equity.  This Agreement and all actions arising under it shall be governed by, 
subject to, and construed according to the laws of the State of Michigan.  Each 
party agrees, consents and submits to the exclusive personal jurisdiction of any 
court of competent jurisdiction in Michigan, for any action arising out of this 
Agreement.  

14.06 Execution of Agreement.  This Agreement may be executed in any number of 
originals, any one of which shall be deemed an accurate representation of this 
Agreement.  Promptly after the execution of this Agreement, the County shall 
provide a copy to each Community. 

14.07 Agreement Beneficiaries.  The rights and benefits under this Agreement shall 
inure to the benefit of and be binding upon the parties, their agents, successors, 
and consented-to assigns.  

14.08 Third Party Beneficiaries.  Except as specifically set forth in herein, there are no 
third party beneficiaries to this Agreement and this Agreement shall not be 
construed to benefit any persons other than the County and the Communities. 

14.09 Incorporation of Exhibits.  The Exhibits identified in this Agreement are 
incorporated herein by reference and made a part hereof. 

14.10 Authority to Execute.  Each party to this Agreement represents that they have 
appropriate power and authority, by resolution or otherwise, to execute this 
Agreement on behalf of their respective party. 

14.11 Other Agreements. The parties acknowledge and agree that other agreements 
exist to which the County is a party and which pertain to the operation of the 
System.  Those other agreements that are incorporated by reference are listed in 
Section 9.05. 

14.12  Construction.  The parties have participated jointly in the development and 
drafting of this Agreement.  In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the 
parties and no presumption or burden of proof shall arise favoring or disfavoring 
any party by virtue of the authorship of any of the provisions of this Agreement.  
Any reference to any federal, state, or local statute or law shall be deemed also 
to refer to all rules and regulations promulgated thereunder, unless the context 
requires otherwise. The word “including” shall mean including without limitation. 
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CITY OF RIVER ROUGE     CITY OF SOUTHGATE 

 

By:                                                           By:                                                          

Title:                                                       Title:                                                      

 

By:                                                          By:                                                         

Title:        Title:  

 

CITY OF WYANDOTTE     CITY OF ALLEN PARK 

 

By:                                                           By:                                                          

Title:                                                      Title:  

 

By:                                                          By:                                                         

Title:        Title:  

 

CITY OF TAYLOR      CITY OF DEARBORN HEIGHTS 

 

By:                                                           By:                                                          

Title:                                                       Title:                                                      

 

By:                                                          By:                                                         

Title:        Title:  
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CITY OF ROMULUS      CITY OF RIVERVIEW 

 

By:                                                           By:                                                          

Title:                                                       Title:                                                      

 

By:                                                          By:                                                         

Title:        Title:  

 

 

CHARTER TOWNSHIP OF VAN BUREN  CHARTER TOWNSHIP OF 
BROWNSTOWN 

 

By:                                                           By:                                                          

Title:             Title:                                                      

     

By:                                                          By:                                                         

Title:        Title:  
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A. Chargeback Policy  

B. Maximum Allowable Dry Weather Flow by Community  

C. Maximum Allowable Wet Weather Flow by Community  

D. Interim Flow Limit Period Maximum Allowable Flow Limits 

E. Service Area Map  

F. Existing Wet Weather Storage Facilities in the Service Area 

G. Pre-Agreement Debt Obligation of Each Community 

H. Dispute Resolution Procedures 

 

 



   

EXHIBIT A 
 

CHARGEBACK POLICY 
 

In February, 2005, Wayne County and the Joint Management Committee (“JMC”) 
agreed to limit chargebacks to the System by establishing the System’s actual 2004 
Chargebacks as a baseline amount for future year expenditures with the annual cap 
being computed from that baseline amount with an annual increase not to exceed the 
Detroit All Items Consumer Price Index (“CPI”).   
 
The County and the JMB agree to use the following updated procedures to limit and 
constrain the Chargebacks that may be included in the System Costs charged to the 
Communities in the future.  These provisions supersede and replace the original 
Chargeback Policy dated February 10, 2005, and are effective as of the Effective Date 
of the Agreement: 
 

1. The initial baseline amount for Chargebacks shall be the average actual annual 
Chargebacks for the fiscal years ending September 30, 2009, 2010, 2011, 2012, 
and 2013 multiplied by 1.4 (“Baseline”).   The annual amounts are as follows, 
according to information provided by the County in the annual rate package: 

   2009:  $2,274,871 
   2010:  $2,005,324 
   2011:  $1,822,036 
  2012:   $1,955,733 
  2013:   $1,875,359 
Average:    $1,986,665 
Baseline equals $1,986,665 multiplied by 1.4, or $2,781,331. 

 
2. The Chargebacks for the first year of the Agreement (FY ending September 30, 

2015) will be capped at an amount equal to the initial Baseline multiplied by the 
sum of the cumulative effect of the two most recent years of CPI increase plus1% 
(Baseline X (cumulative CPI increase for two most recent years + 1%) = 
“Chargeback Cap” for first year of Agreement). 

 
3. The Chargebacks for the future Fiscal Years shall be capped by an amount equal 

to the Chargeback Cap for the previous year multiplied by the sum of the most 
recent CPI increase plus1% (Previous year’s Chargeback Cap X (CPI+ 1%) = 
Chargeback Cap for that year). 

 
4. The Chargeback limitations described above will not apply to extraordinary 

overhead items, provided however, that any extraordinary items will be presented 
by the County to the JMB with appropriate justification.  The justification will be 
presented prior to incurring the costs, if possible.   



   

EXHIBIT B 

Maximum Allowable Dry Weather Flow Limits for  
Communities Tributary to Downriver Sewage Disposal System 

 
B-1.  Non-Controlled Flow Communities 

Community Meter District 
Maximum Dry Weather 

Flow Rate (MGD) 

Allen Park 

PC-1 0.26 

PF-2 0.95 

Total 1.21 

Belleville PA-4 0.79 

Brownstown Twp 

P-2 2.36 

PA-2 0.04 

Total 2.40 

Dearborn Heights TB-1 4.95 

Riverview RV-1 1.72 

Romulus 

DMA-1 -- 

PA-3 3.85 

PD-2 5.44 

Total 9.29 

Southgate 

P-1 0.76 

PA-1 0.83 

PB-1 0.86 

PF-2 0.62 

TPS+IPS 0.04 

Total 3.11 

   



   

B-1.  Non-Controlled Flow Communities, cont’d 
 

Community Meter District 
Maximum Dry Weather 

Flow Rate (MGD) 

 

PA-2 1.45 

PB-2 1.30 

TB-1 1.38 

PC-1 6.65 

PD-1 2.42 

Total 13.25 

Van Buren Twp PA-4 1.43 

Total -- 38.15 

 
 

B-2.  Maximum Allowable Dry Weather Flow Limits                                             
for Controlled Flow Communities 

Community Peak Hourly Flow Rate (MGD) 

Allen Park (Part) 11.12 

Ecorse 5.95 

Lincoln Park 18.20 

River Rouge 7.28 

Southgate (Part) 4.96 

Wyandotte 15.55 

Total 63.06 

    

   MGD = Million Gallons per Day 

  



   

EXHIBIT C 

Maximum Allowable Wet Weather Flow Limits for Communities Tributary to 
Downriver Sewage Disposal System 

 
 

 

C-1.  Maximum Wet Weather Flow Limits for Non-Controlled Flow 
Communities 

Community 
Peak 96 Hour Volume for the  
4.42 inch Design Storm (MG) 

Allen Park (Part) 29.23 

Belleville 4.86 

Brownstown Twp 20.90 

Dearborn Heights 43.76 

Riverview 28.30 

Romulus 88.43 

Southgate (Part) 31.24 

Taylor 164.45 

Van Buren Twp 7.04 

Total 418.21 

 

   MG = Million Gallons 

   



   

 

C-2.  Maximum Wet Weather Flow Limits for Controlled Flow 
Communities 

Community Peak Hourly Flow Rate (MGD) 

Allen Park (Part) 11.12 

Ecorse 5.95 

Lincoln Park 18.20 

River Rouge 7.28 

Southgate (Part) 4.96 

Wyandotte 15.55 

Total 63.06 

    

   MGD = Million Gallons per Day 



   

EXHIBIT D 

Interim Flow Limit Period 
Maximum Allowable Flow Limits for Communities Tributary to 

Downriver Sewage Disposal System 
 
 

 

D-1.  Interim Flow Limit Period 
Maximum Flow Limits for Non-Controlled Flow Communities 

Community 
Peak 96 Hour Volume for the  
4.42 inch Design Storm (MG) 

Allen Park (Part) 29.23 

Belleville 4.86 

Brownstown Twp 20.90 

Dearborn Heights 43.76 

Riverview 28.30 

Romulus 88.43 

Southgate (Part) 31.24 

Taylor 164.45 

Van Buren Twp 7.04 

Total 418.21 

 

   MG = Million Gallons 

   



   

 

D-2.  Interim Flow Limit Period 
Maximum Flow Limits for Controlled Flow Communities 

Community Peak Hourly Flow Rate (MGD) 

Allen Park (Part) 11.12 

Ecorse 5.95 

Lincoln Park 18.20 

River Rouge 7.28 

Southgate (Part) 4.96 

Wyandotte 15.55 

Total 63.06 

    

   MGD = Million Gallons per Day 

 

 
  



   

 

 

 

 

 

EXHIBIT E 

Service Area Map 





   

EXHIBIT F 

Existing Wet Weather Storage Facilities in the  
Downriver Sewage Disposal System Service Area  

Retention Facility Location Capacity 
(MG) 

Municipalities Served 

Ecorse Creek 
Pollution Abatement 
District: Taylor 
Basin 

Pelham & I-94 13 MG Dearborn Heights, Taylor 

Lincoln Park Basin Mill & Fourth Street 20.5 MG Lincoln Park 

Allen Park Basin Hubert & Moore 10.5 MG Allen Park 

Southgate-
Wyandotte Relief 
Drains Drainage 
District: Southgate-
Wyandotte 
Combined Sewer 
Overflow Retention 
Treatment Basin 

Central Avenue between 
Pennsylvania & Biddle 

15 MG Wyandotte; Southgate 
(combined) 

River Rouge 
Combined Sewer 
Overflow Retention 
Treatment Basin 

Jefferson Avenue at Rouge 
River 

5.2 MG River Rouge 

Van Buren 
Township 
Equalization Basin 

Hannan Road & Northline 1.2 MG Van Buren Township 

Downriver Sewage 
Disposal System 
Wet Weather 
Tunnel System 

Champaign/Pelham south to 
Pennsylvania/Allen, then 
east on Pennsylvania to 
Central Avenue 

15 MG Allen Park (partial), 
Belleville, Brownstown 
Township, Dearborn 
Heights, Riverview, 
Romulus, Southgate 

(separated), Taylor, Van 
Buren Township 

 

  



   

EXHIBIT  G 

Pre - Agreement Debt Obligation of Each Community 
Downriver Sewage Disposal System 

As of December 1, 2014 

COMMUNITY 
 

 JUDGMENT LEVY 
PRINCIPAL  

REVENUE BOND 
PRINCIPAL  

TOTAL 
PRINCIPAL 

ALLEN PARK  $                8,288,810   $                4,206,641   $          12,495,451  

BELLEVILLE  $                   370,644   $                   627,268   $               997,912  

BROWNSTOWN  $                1,851,302   $                1,726,083   $            3,577,385  

DEARBORN HTS  $                9,508,537   $                2,990,487   $          12,499,024  

ECORSE  $                1,266,386   $                4,546,594   $            5,812,980  

LINCOLN PARK  $                3,676,297   $                6,405,367   $          10,081,664  

RIVER ROUGE  $                1,472,029   $                3,023,386   $            4,495,415  

RIVERVIEW  $                5,746,891   $                2,405,988   $            8,152,879  

ROMULUS  $              11,481,175   $                7,210,288   $          18,691,463  

SOUTHGATE  $                5,087,426   $                4,606,908   $            9,694,334  

TAYLOR  $              25,644,531   $              10,142,654   $          35,787,185  

VAN BUREN  $                   701,965   $                   961,737   $            1,663,702  

WYANDOTTE  $                3,718,732   $                5,977,685   $            9,696,417  

Total  $           78,814,725   $           54,831,086   $    133,645,811  



   

EXHIBIT H 

DISPUTE RESOLUTION PROCEDURES 

 

1. General Dispute Resolution Policy 

 Any and all claims alleging a breach of or arising under this Agreement, other 
than claims requiring immediate relief to prevent irreparable harm to a Party, 
public health or the environment, or to avoid imminent expiration of the period of 
limitations shall first be submitted to the alternative dispute resolution process set 
forth in this Exhibit H.  No litigation, other than a suit seeking immediate relief to 
prevent irreparable harm to a Party, public health or the environment or to avoid 
imminent expiration of period of limitations may be initiated until the Parties have 
complied with the Informal Negotiation (Section 2) and Formal Procedures 
(Sections 3 and  4) set forth below. 

 No resolution achieved under these procedures shall be binding on any other 
Community unless such Community has agreed in writing to the resolution. 

 All dispute resolution proceedings under this Agreement shall be private and 
confidential, and any written or oral communications will similarly be deemed to 
be confidential, and may not be disclosed unless the Parties agree otherwise.  
Documents created by the Parties for use in any process shall not be filed with 
any court or made available as evidence in any court proceeding by any other 
Party.  However, evidence or information which is otherwise admissible or 
subject to discovery does not become inadmissible or protected from discovery 
solely by reason of its disclosure or its use in mediation.  Any person involved in 
the process who is not an agent or employee of a Party shall not testify regarding 
matters disclosed during the mediation process, but may testify only as to the 
final outcome of the process, and the Parties to the Dispute agree they shall not 
seek testimony from any such person with regard to information or knowledge 
obtained by such person as the result of participation in the process under this 
Agreement.   

2. Informal Negotiations 

 Each Party agrees to undertake informal negotiations before invoking formal 
procedures under this Agreement or litigation.  This process shall be commenced 
by written notice from the initiating Party to the other Party describing the subject 
matter of the dispute.  The notice shall contain such information as is necessary 
to advise of the exact nature of the dispute and the relief requested.  Upon 
issuance of such written notice, the Parties shall engage in good faith informal 
negotiations among themselves to attempt to develop a mutually acceptable 
resolution to the dispute.  The time frame for conducting informal negotiations 
shall not exceed 45 days from the date of issuance of the written notice, unless 
all Parties agree to a longer informal negotiation time frame.  Such a notice shall 



   

preserve the initiating Party's right to object under any County policy governing 
objections to rates or any other matter related to services provided pursuant to 
this Agreement. 

3. Invocation for Formal Procedures 

 In the event a dispute arises between the Parties that is not resolved by informal 
negotiations between them, either Party may initiate the formal dispute resolution 
process under Sections 3 and 4 by giving notice in writing to the other Party.  The 
notice shall contain such information as is necessary to advise of the exact 
nature of the dispute and the relief requested.  Such notification shall toll the 
running of the statute of limitations for 120 days and, except for claims requiring 
immediate relief, shall bar either Party from commencing litigation with regard to 
the breach or the matter in issue. 

 Unless the Parties reach a settlement within the 120-day period or agree in 
writing within the 120-day period to continue the process and to continue to toll 
the running of the statute of limitations, at the end of the 120-day period any 
Party may commence litigation and the statute of limitations shall commence to 
run. 

4. Formal Procedures -- Mediation 

  If informal negotiation is not successful in resolving the dispute, the matter shall 
be referred to mediation, subject to the exceptions noted in Section 1 above, 
which allow recourse to a court.  Mediation is defined to be a non-binding dispute 
resolution process in which an impartial neutral facilitates negotiations among the 
Parties in an attempt to help reach a settlement. 

  (1) Selection of Mediator 

 The mediator of the dispute must be neutral and impartial, with no conflict of 
interest with any Party, and no financial or personal interest in the outcome of the 
mediation.  The mediator shall be selected within thirty (30) days following the 
conclusion of informal negotiations by the Parties.  The mediator shall be 
selected by agreement of the County, the Community initiating the dispute 
resolution process, and at least one of the other Community affected by the 
subject matter in dispute.  If no mutually acceptable mediator is identified and 
selected within the thirty (30) day period, then the dispute resolution process 
under this Step shall be terminated. 

 

  (2) Costs 

 The costs for the mediator shall be shared equally by the disputing Parties, 
unless it is mutually agreed that some alternative cost apportionment for the 
mediator's expenses is acceptable. 



   

  (3) Conduct of Mediation 

 Each Community and/or the County involved in the dispute shall designate a 
decision-maker to serve as their representative to participate in the mediation, 
and that person shall be vested with authority to negotiate on behalf of the 
Community and/or the County and to settle the dispute or, if required, 
recommend settlement to the governing body of the Community.  Each 
Community and/or the County who is Party to the dispute may also be 
represented during the process by an attorney and/or technical consultants if it 
so chooses, provided that the costs of any such participation are borne solely by 
that Community and/or the County. 

 The mediator shall be free to meet and communicate separately as he/she 
deems appropriate with each Party, but will schedule joint meetings of all Parties 
with the time, place and agenda to be established by the mediator in consultation 
with the Parties.  No stenographic, video or record will be made of meetings 
conducted by the mediator, and formal rules of evidence and procedure will not 
apply to materials presented and discussed. 

 The mediation process may be terminated by the mediator at any time if the 
mediator determines that one or more Parties is not acting in good faith, or if the 
mediator concludes that further dispute resolution efforts would not be useful in 
achieving a settlement.  The mediation process will automatically terminate after 
90 days from the date the mediator is retained, unless the time period is 
extended by agreement of all Parties and the mediator. 

 If a settlement is reached, a preliminary Memorandum of Understanding will be 
prepared and signed or initialed before the Parties separate.  Thereafter, either 
the mediator or the Parties themselves will promptly and not later than thirty (30) 
days following the execution of the Memorandum of Understanding draft a written 
settlement document incorporating the terms of any such settlement.  This draft 
document will be circulated, amended as necessary, and then formally executed.  
It is anticipated that in some cases, formal execution of any settlement 
agreement may be deferred pending review and consideration of the document 
by the governing bodies of the Community(ies) and/or the County. 
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